
PLANNING AND INSPECTIONS DEPARTMENT STAFF REPORT

To:   Board of Adjustment

From:  Alex Cameron, Senior Planner

CC: Will Deaton, Planning and Inspections Director

Date:          August 22, 2018

Subject: Variance Request 95 Oak Hills Rd. 

Applicant:   S. Kent Smith

Owners:   James P. Flanagan

Property Location:  95 Oak Hills Rd. 

Zoning:  R-10 ( High Density Residential) 

Lakefront/Golf Course Setback: 30’ 

Current Land Use:  Single Family Residence

PID#  00023786

Request and Background:  

This request is to encroach approximately 2.8 feet into the required thirty ( 30) foot Lakefront/ Golf

Course setback for a patio.  

The property is bound to the north, west and south by single family residences and bound to the east by

Pinehurst Resort Golf Course # 3. 

This property contains a single family home that was built in 1984 as well as the patio which was

constructed in 2017. After discovering that the patio had been built without a permit, Planning and

Inspections staff contacted the contractor and eventually the property owner to discuss the processes to

permit the patio. Staff received an application in January of 2018 along with a survey that indicated the

patio encroachment into the golf course setback. The application was denied by staff and a Notice of

Violation was sent. 

Variance Process: 

THE VARIANCE PROCESS is intended to provide relief from the zoning requirements of the

Pinehurst Development Ordinance ( PDO) in those cases where strict application of a particular zoning

requirement will create a practical difficulty or unnecessary hardship prohibiting the use of land in a



manner otherwise allowed under the PDO.  It is not intended that variances be granted merely to

remove inconveniences or financial burdens that the zoning requirements of the PDO may impose on

property owners in general.  Rather, it is intended to provide relief where the zoning requirements of

the PDO render the land difficult or impossible to use because of some unique physical attribute of the

property itself, or some other factor unique to the property for which the variance is requested. 

Vicinity Map: 



Aerial View



Action by the Zoning Board of Adjustment: 

In considering the application, the Zoning Board of Adjustment shall review the application materials, 

the general purpose and standards set forth in this Section for the granting of variances, and all

testimony and evidence received by the Zoning Board of Adjustment at the public hearing; 

After conducting the public hearing, the Zoning Board of Adjustment may: 

1) Have the authority to subpoena witnesses and may request additional

information; 

2) Continue the public hearing on the requested variance; 

3) Conduct an additional public hearing on the application; 

4) Grant the requested variance; 

5) Deny the requested variance; 

6) Grant the requested variance with conditions. In granting any variance, the

Zoning Board of Adjustment may attach appropriate conditions, provided that

the conditions are reasonably related to the request. 

Any approval or denial of the request shall be by resolution, accompanied by written findings of fact

that the variance meets or does not meet each of the standards set forth in Standards of Review below, 

stating the reasons for such findings; 

The Zoning Board of Adjustment shall not grant any variance unless there is a concurring vote of at

least 4 of its 5 members; 

Standards of Review

The Zoning Board of Adjustment shall not grant a variance unless and until it makes the following

findings: 

a) Unnecessary hardship would result from the strict application of the ordinance.  It shall not

be necessary to demonstrate that, in the absence of the variance, no reasonable use can be

made of the property; 

b) The hardship results from conditions that are peculiar to the property, such as location, 

size, or topography. Hardships resulting from personal circumstances, as well as

hardships resulting from conditions that are common to the neighborhood or the general

public, may not be the basis for granting a variance ; 

c) The hardship did not result from actions taken by the applicant or the property owner. 

The act of purchasing property with knowledge that circumstances exist that may justify

the granting of a variance shall not be regarded as a self-created hardship; 

d) The requested variance is consistent with the spirit, purpose, and intent of the ordinance, 

such that public safety is secured, and substantial justice is achieved. 

Staff does not formulate a recommendation of variance request as decisions are to be based solely on

the testimony and evidence submitted at the quasi- judicial hearing. 



BOARD OF ADJUSTMENT

August 2, 2018

COUNCIL CONFERENCE ROOM

395 MAGNOLIA ROAD

PINEHURST, NORTH CAROLINA

4: 30 PM

MINUTES

BOARD MEMBERS IN ATTENDANCE: 

Fred Engelfried, Chair

Julia Latham, Vice- Chair

Mike Marsh, BOA Member

Leo Santowasso, BOA Member

Joel Shriberg, Alternate BOA

STAFF IN ATTENDANCE: 

Alex Cameron, Senior Planner

Gwendy Hutchinson, Planning and Administrative Assistant

Will Deaton, Planning and Inspections Director

Natalie Dean, Assistant Village Manager

I. Call to Order

Chair Fred Engelfried confirmed that there was a quorum present and called the

meeting to Order. Chair Engelfried designated Joel Shriberg to fill the fifth (5th) 

seat and he will be an alternate for this meeting.  

II.  Approval of Minutes

A. July 5, 2018

Julia Latham made a motion to approve the July 5, 2018 Minutes as amended; 

Leo Santowasso seconded the motion, which was unanimously approved. 



III. Public Hearing

A. Public Hearing No. 1

The purpose of the public hearing is to receive testimony for a variance request from section

9.7.1.4(C) Sign Regulations: Attached Sign Standards for the property at 300 Magnolia Rd., 

Pinehurst NC.  This property is also defined as Moore County PID# 00025797.  This property

is located within the VMU ( Village Mixed Use) Zoning District. Specifically, the applicant

John May, attorney for Pinehurst, LLC is requesting a variance from the six ( 6) square foot

allowable area and number for wall signs at Pinehurst Brewery. 

John May, Attorney, Alan Staagard, Staagard and Choa Architects; Alex

Cameron, Senior Planner and Will Deaton, Planning and Inspections Director

were sworn in. 

Chair Engelfried asked the Board if anyone has participated in” Ex Parte

Communications?” The Board responded that there had not been any Ex Parte

Communications. 

Chair Engelfried turned the Public Hearing over to Leo Santowasso as he will be

conducting the meeting

Alex Cameron, Senior Planner read portions of the staff report into the record. 

John May and Alan Staagard were present to answer any questions or concerns of the

Board and gave testimony for the variance request. 

Will Deaton, Planning and Inspections Directed recommended that the 100 square feet of

signage to include only three ( 3) signs as was submitted on the application. This will only

be for the “ wall signage.” 

Fred Engelfried made a motion to close the Public Hearing; Mike Marsh seconded the

motion, which was unanimously approved. 

Leo Santowasso discussed the standards of review one by one in order for the Board to

make an interpretation. 

A) Unnecessary hardship would result from the strict application of the ordinance.  It

shall not be necessary to demonstrate that, in the absence of the variance, no

reasonable use can be made of the property; as presented in the application to not

exceed 100 square feet. 



B.)  The hardship results from conditions that are peculiar to the property, such as

location, size, or topography. Hardships resulting from personal circumstances, as

well as hardships resulting from conditions that are common to the neighborhood or

the general public, may not be the basis for granting a variance; 

C.)  The hardship did not result from actions taken by the applicant or the property

owner. The act of purchasing property with knowledge that circumstances exist that

may justify the granting of a variance shall not be regarded as a self- created hardship; 

D.)  The requested variance is consistent with the spirit, purpose, and intent of the

ordinance, such that public safety is secured, and substantial justice is achieved. 

Leo Santowasso made a motion to approve a total of 100 square feet of signage

on the refurbished power plant building as is in the application including signage

on the smoke stack; Joel Shriberg seconded the motion, which was unanimously

approved. 

Poll the Board

Fred Engelfried Yes

Joel Shriberg Yes

Julia Latham Yes

Mike Marsh Yes

Leo Santowasso Yes

The vote was 5-0 to grant the variance request from section 9.7.1.4(C) Sign

Regulations for the property at 300 Magnolia Rd. 

The recording and video tape for this meeting are available through the Village of

Pinehurst website: www. vopnc.org. 

B. Next Meeting Date

A. September 6, 2018

C. Motion to Adjourn

Leo Santowasso made a motion to adjourn the meeting. Mike Marsh seconded the

motion, which was unanimously approved. The meeting adjourned at: 5: 30 pm. 

Village of Pinehurst: Vision: The Village of Pinehurst is a charming, vibrant community which reflects our rich history and traditions. 

Mission: Promote, enhance, and sustain the quality of life for residents, businesses, and visitors. 



Attorneys at Law

140 West Vennont Avenue

Post Box 1140

Stanley W. West
S:- bent Smith' s

DRC Certified Superior Court & Family Financial Mediator

Board
6a Hand Deli

Adjustment

Village ofPinehurst

395  . Road

Nogb Carolina28374

Re- James P. Flanagan

Application1for Variance

Dear Board of Adjustment„- 

I represent James P. Flanagan in the above -referenced matter, Enclosed Tease find my client' s
Application for Variance with supporting exhibits, along with our firm check in the amounts f

4 0. 00 for the fee. 

Respectfully, 

t 

S. Kent Smith

cc* Mr. James P. Flanagan



Apphcation for

Board of Adjustment - Request for a Vaniance

revised 7/ 12/ 17) 

UM

please check village website mim— Kop-n—c-oorg

a SUBMFr ( 12) sets of Plans and car Apphcations—( 24" x 36") or (18" x24") 

Plans and Applications must be submitted ( 4) four weeksprior to the next scheduled

BOA meeting. Plans must be folded with the application attached. 

IFAMIFM i1riml Iffm aI101 a1441FAVA 14 Big Log-KO-10, J.«,  

om

t P. Flanagan, by S. Kent Smil

the Village of Pinchurst for a variance from Section( s) 9 . 2a & 9. 1 ( E) ( 2) ( h) _ of the pinehurst

Development Ordinance which states: 

9. 2a Table of Dimensional requirements: Lakefiont/ Golf Course Setback from Property Line; R10; 

30' 

9. 1( E)( 2)( h): Patios ( on grade), decks and off grade patios attached to principal structures
may encroach up to five ( 5) feet into the side and rear setback of a given property. This

requirement shall not exclude any property from having to meet all other landscaping
requirements separately. 

Property Description: Stone patio at residence — Zoning District: R10

Property Location: ( address) 95 Oak Hills Rd. , Pinehurgl, N. C. 283ZA

Moore County Parcel ID #: 0023786

nn X—C Er'i Pn
Planning and Inspecdons Depanwent JUL 2018
395 Magnolia Rd - Piriehurst, North Carolina 28374

910) 295- 2581 - Fax ( 910) 295- 1396 — mm3K.Appnc," r

110W I of 3 PLANNING and INSPECTIONS BE
VILUGE OF PINENURST



Application for

revised 7/ 12/ 17) 

Petition: 

A variance from the regulations of this section may be granted by the Board of Adjustment if it finds that strict
enforcement of the regulations would result in practical difficWties or unnecessary hardships to the applicant for
the variance, and that, by granting the variance, the intent of this section and the Pin burst Development
Ordinance will be observed, public safety and welfare secured, and substantial justice done. It may reach this
conclusion if it finds: ( Applicant most make a statement supporting each finding, attach additional pages in
necessary.) 

1. Unnecessary hardship would result from the strict application of the ordinance. It shall not be necessary to
demonstrate that, in the absence of the variance, no reasonable use can be made of the property; 

Please see attached statement. 

2. The hardship results from conditions that are peculiar to the property, such as location, size, or topo ap] 
Hardships resulting from personal circumstances, as well as hardships resulting from conditions Xhat
common to the neighborhood or the general public, may not be the basis for granting a variance-, 

Please see attached statement. 

1 The hardship did not result from actions taken by the applicant or the property owner. The act of
purchasing property with the knowledge that circumstances exist that may justify the granting of the
variance shall not be regarded as a self-created hardship

Please see attached statement. 

4. The requested variance is consistent with the spirit, purpose, and intent of the ordinance, such that public
safety is secured, and substantial justice is achieved. 

Please 866 attached statementi

PIsnizing and Inspecdons Deparmcnt
395 Alagnotia Rd - Pinehurst North Carohna 28374

p



J. Flanagan — Variance . Application

l . Requiring the removal of the applicant' s stone patio, or even the single corner that only
encroaches 2. 8 feet into the alleged side yarn setback, would cause an unnecessary hardship, 
particularly financially. The attractive and well -designed stone patio was constructed for the
applicant at a cast of 27,000 00. To perform any alteration of the existing structure, the
foundation, or a portion thereof, would have to be excavated, and removal of just one corner of
the rectangular structure would not only be costly, but also would render the patio aesthetically
and architecturally out of proportion and would cause it to have a " chopped off' appearance at
the corner. This would result in a significant adverse effect on the overall value of the

applicant' s patio and his adjoining home. 

2. The location and design ofthe stone patio was constructed based upon the peculiar condition and
topography of the applicant' s property. Storm water drainage from teak Hills Road, anti. also
from a culvert underneath Oak Hills load, rushes down and along the border between the
appelant' s property and the golf course, which was causing significant erosion to the side and
rear ofapplicant' s property. The slope of the property upon which the stone patio is constructed
and the location ofthe patio walls ( and particularly the alleged encroaching corner) were
designed so as to provide a barrier to protect the applicant' s property from further erosion. The
applicant obviously cannot build any structures on the adjacent golf course to otherwise divert
the flow of water. 

In addition, the property lines along the front, the rear, and the' west side of the applicant' s
property are straight and perpendicular to each other, whereas the property line on the east side
of applicant' s residence and patio is angular, such that it slightly narrows the distance from the
east side boundary to the residence and patio, but this angle in the boundary line is not visually
apparent. This slight narrowing due to the irregular property line has caused the small portion of
the patio on the northeast corner to very slightly encroach into the alleged side set back by only
2.8 feet. The exact golf course boundary is not specifically marked, but the out of bounds stake
that reasonably appears to mark the side boundary of the golf course is at least 0' from the
northeast corner of the patio. 

3. The applicant contracted with a landscaping contractor for the construction of a stone patio that
is attached to the east side his residence located at 95 Oak hills Road in Pinehurst, North

Carolina. The landscape contractor came highly recommended from the stone company, and the
applicant was advised by the landscaping contractor that his company had built many similar
patios over a multi -county region around Moore County, The applicant is a physician whose
practice is in Fayetteville and he has no construction or landscaping experience or expertise. H
relied completely upon the landscaping contractor' s reputation and expertise that his company
would do everything that was necessary and required for the turn- keyproject. 



MY MIMI-, 

Parcel ll) 0023786

Upon completion of the patio, the landscaping contractor was notified by. the Village of
Pinehurst Zoning Department that a building permit was required for the patio. The landscaping
contractor then advised applicant that a building permit was needed, which is the first time the
applicant became aware of this requirement. The applicant had no knowledge of any
requirement for a building permit or of any setback requirements for structures, and had
reasonably relied upon the landscaping contractor' s knowledge and experience to do whatever
was necessary to complete the project correctly. Upon being informed of the requirement for a
building pen -nit, the landscaping contractor informed the applicant that he had not been required
to obtain a building permit for such a structure in any other counties where he had constructed
similar stone patios, and he had assumed that a building permit would not be necessary, yet he
never explained this to the applicant beforehand. 

Unfortunately, the contractor did not take the necessary follow-up action to obtain a building
permit as requested by the Zoning Department, so the applicant obtained a survey and made
application for the building peimit as instructed by the Village Zoning Department. The
applicant then was informed by the Zoning Department that a building permit could not be
issued because a small comer portion of the stone patio was within the alleged 30 foot side back
requirement. The applicant, who is a physician who practices in Fayetteville, reasonably relied
upon a highly recommended and experienced landscaping contractor to take all necessary
measures for proper construction of the stone patio, and was not in any way attempting to ignore
the building permit and set back requirements, of which he was completely unaware. 

4. The requested variance is to allow the applicant' s stone patio to remain in its current location
without having to be removed in whole or in part, which not only would be at a significant
expense, but also would cause permanent damage to the value of the patio and the attached
residence. The requested variance will allow only a small portion of one comer of the patio to be
located only 2. 8 feet into the alleged 30 foot side set back from the adjoining golf course. Under
the particular circumstances of this case, the requested variance is consistent with the spirit, 
purpose and intent of the ordinance as it relates to set backs, such that public safety is secured, 
and substantial justice is achieved for all parties. 



E

Applicationy

AdjustmentBoardof Request 11jr a Variance

revised 7/ 12/ 17) 

Therefore, on the basis of all the foregoing, , t is ordered that the application for a variance be (GRANTED
or DENIED ), subject to the following ondit ons: 

Ordered this day of ) ( l

C airrnan) 

Secretary) 

Please attach proof of ownership, such as a copy* of a deed. 



I certify that fare mop was drawn under my supervision from an octvot survey
4 made under m au rvision; that the boundaries not curve ed are mrhCoted osy P. y

y drawn from infor atpan shown Wean; that the ratio of precision ar positianoi. 
doeurocy is ifi4. and that INS map matts the requirements of Us

wa+ _ r '.. '` 
i•:. Standarde of Practice for Land Surwtying lti North Carolina ( 21 NCAC. 56, 1 ): 

Further, 

t hereby certify that the premises shown & described hereon, do not lie

in a F,E. M. A. designated 100 year flood plain area. 
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PROPOSAL NO, DATE

916koY __ . . __ .w.
w ARCHITEGT

TO

tviiR!{ TO BE PER%ttPiEIi AT, ADDRESS
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STATE _...,_ GITY, STAIE t]

ATE OF PLANS PHONENO. We

hereby propose to furnish the materials and perform the labor necessary for the completion of .  sAlp— C14.;._ .,._. re<

1 below for additional descrippoll andlar drawings; 13> ie

k-#fie % 71

p

accordance with the drawings and specifications submitted for above work and Allmateriali guaranteed to be as specified, and the shave worn to be performed in accadan completed
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vAP be made as outlined above, Sitlnature A : 

Date .:-1

t . w Sirl ature _ n _,M  . 



Kent Smith

From: Bob Buchear < kbtland@gmail. com> 

Sent: Thursday, April 26, 2018 11: 31 AM
To: Kent Smith

Subject: Jim Flanagan Patio

Kent, 

We have done several patios of this type in Harnett and Cumberland County. They did not require a pen -nit so
we figured Moore County was the same. 

M
Bob Buchear

yi-AT-c- Desi 

910-436- 0712

www. kbtlandsg ipg,cq 

Bob Buchear

A&T C tst+m Tmixwmry sf' 1ic

910-436-o712
www.kbtI44dsca in x6m. T y,-- 






















