
 
BOARD OF ADJUSTMENT

JUNE 1, 2023
ASSEMBLY HALL

PINEHURST, NORTH CAROLINA

I. Call to Order

II. New Business

A. Board Organizational Items
The Board will need to discuss and consider appointing one of the alternate members as a regular
member to fill the vacancy left by the expiration of Mr. David Alzamora's term.
 
The Board will, also, need to discuss and consider electing a new Chair for the Board.

III. Approval of Minutes

A. 01-05-2023 Regular Meeting Minutes

IV. Public Hearing

A. PLN-2023-00194 (185 Canter Ln.)
The purpose of the public hearing is to receive testimony for a variance request from Section 9.13
Fences, Walls and Columns as it relates to a retaining wall at the property addressed as 185
Canter Lane further identified as parcel ID# 00018577.

V. Next Meeting Date

A. 07-06-2023 Regular Meeting (if the Board has business to conduct)

VI. Motion to Adjourn

 
 

Vision: The Village of Pinehurst is a charming, vibrant community which reflects our rich history and traditions.
Mission: Promote, enhance, and sustain the quality of life for residents, businesses, and visitors.

Values: Service, Initiative,Teamwork, and Improvement.



BOARD ORGANIZATIONAL ITEMS
ADDITIONAL AGENDA DETAILS:

The Board will need to discuss and consider appointing one of the alternate members as a regular member to
fill the vacancy left by the expiration of Mr. David Alzamora's term.
 
The Board will, also, need to discuss and consider electing a new Chair for the Board.



01-05-2023 REGULAR MEETING MINUTES
ADDITIONAL AGENDA DETAILS:

FROM:
Shannon Konstantinou

CC:
Alex Cameron; Pam Graham; Maria Carpenter

DATE OF MEMO:
5/19/2023

MEMO DETAILS:
Attached is a draft copy of the 01-05-2023 Regular Meeting minutes for your review.

ATTACHMENTS:
Description

01-05-2023 Regular Meeting Minutes
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BOARD OF ADJUSTMENT 
REGULAR MEETING 

THURSDAY, JANUARY 05TH, 2023 
ASSEMBLY HALL  

395 MAGNOLIA ROAD 
PINEHURST, NORTH CAROLINA 

04:30 PM or IMMEDIATELY FOLLOWING THE P&Z MEETING 
 

Board Members Present: 
David Alzamora, Chair 
Jeramy Hooper 
Jack Farrell 
Paul Roberts 
Matt Jones 

Board Members Absent: 
 

Staff Present: 
Darryn Burich, Planning Director 
Alex Cameron, Planning Supervisor 
Alfred Cassidy, Senior Planner 
Maria Carpenter, Planner 
Shannon Konstantinou, Clerk to the Board 
Lori Hercules, IT Technician 

 
Approximately 2 member(s) of the public in attendance. 
 

I. Old Business 
At 06:30 PM, Mr. Alzamora stated the continuation of the December 01st, 2022 meeting 
would be the first item on the agenda, asked the Board to introduce themselves, and 
introduced Staff. Mr. Cassidy stated there was no longer a need to hear the case from 
the December 01st, 2022 meeting. Given the statement made by Mr. Cassidy, Mr. 
Alzamora asked the Board for a motion to close the December 01st, 2022 meeting. 
 
Mr. Hooper moved to close the December 01st, 2022 meeting. Seconded by Mr. Farrell. 
Approved by a vote of 5-0. 
 

II. Call to Order 
Mr. Alzamora called the January 05th, 2023 Regular Meeting to order at 06:32 PM. 
 

III. Approval of Minutes 
A. 12-01-2022 Regular Meeting Minutes 

Mr. Farrell moved to approve the minutes of the December 01st, 2022 Regular 
Meeting. Seconded by Mr. Hooper. Approved by a vote of 5-0. 

 
IV. Next Meeting Date 

A. 02-02-2023 Regular Meeting (If Board Has Business to Conduct) 
 

V. Motion to Adjourn 
Mr. Jones moved to adjourn the Regular Meeting. Seconded by Mr. Hooper. Approved 
by a vote of 5-0 at 06:34 PM.  
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Respectfully Submitted, 
 
 

Shannon Konstantinou 
Clerk to the Board & 

Planning Administrative Specialist 
Village of Pinehurst 

A videotape of this meeting is located on the Village website: www.vopnc.org. 

 
The Village of Pinehurst is a charming, vibrant community which reflects our rich history and traditions. 

Mission: Promote, enhance, and sustain the quality of life for residents, businesses, and visitors.  
Values: Service, Initiative, Teamwork, and Improvement. 

http://www.vopnc.org/


PLN-2023-00194 (185 CANTER LN.)
ADDITIONAL AGENDA DETAILS:

The purpose of the public hearing is to receive testimony for a variance request from Section 9.13 Fences,
Walls and Columns as it relates to a retaining wall at the property addressed as 185 Canter Lane further
identified as parcel ID# 00018577.

FROM:
Kelly Brown

CC:
Alex Cameron; Pam Graham; Maria Carpenter

DATE OF MEMO:
5/25/2023

MEMO DETAILS:
Please see attached materials relating to this item.

ATTACHMENTS:
Description

Staff Exhibits S-0 to S-4

Applicant Exhibits A-1 to A-6



 

 

PLANNING AND INSPECTIONS DEPARTMENT STAFF REPORT 

To:   Zoning Board of Adjustment 
From:  Kelly Brown, Planning and Zoning Specialist 
CC: Alex Cameron, Planning and Inspections Director 
  Pam Graham, Planning Supervisor 
  Maria Carpenter, Planner 
  Shannon Konstantinou, Administrative Specialist 
Date:          May 24, 2023 
Subject: Variance Request for 185 Canter Lane, Pinehurst 
 

 
Applicant:  Derek Simmons of Discover Homes LLC 
Owner(s):  Discover Homes LLC 
Property Location:  185 Canter Lane, Pinehurst 
Parcel Size:  15,317 square feet or +/- 0.36 acres 
PID#  00018577 
Zoning:  R-10 (High Density Residential) 
Setback:  Retaining Walls >3.5’ in height = 30’ Front Yard Setback 
Proposed Setback:  12.26’ at 9.25’ – 12” (Maximum – Minimum Height) 
Land Use:  Single Family Residential 
 
 
Request and Background:  
 
This request is to vary setback requirements for retaining walls under Section 9.13(F)(2) of the 
Pinehurst Development Ordinance (PDO), which states: 
 

(2) Retaining walls located in the front yard setback shall not exceed three and half (3.5) feet in 
height.  

 
Specifically, this request is to allow a cement retaining wall exceeding 3.5’ in height to encroach 
17.74’ into the required 30’ minimum front yard setback for the R-10 zoning district. The retaining 
wall, as shown on the survey revised May 23, 2023, is 12.26’ from the front property line abutting 
Canter Lane (Exhibit A-4). The height of the wall is subject to change once site work and landscaping 
is completed, however the applicant intends the final height of the wall to range from approximately 
111” (9.25’) to less than 12”. Per North Carolina State Building Code, railings are required for the 

Exhibit S-0
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retaining walls for safety if they exceed 30” in height. The applicant intends to finish the concrete wall 
with finishing stone and to screen the wall with landscaping (Exhibit A-6).  
 
The subject property (Lot 293) was created as part of Phase I, Unit 8 subdivision for Pinehurst, 
Incorporated in October 1972 as indicated on Book 10, Page 29 on file with the Moore County 
Register of Deeds (Exhibit S-1). Records from the Moore County Tax Department and Register of 
Deeds indicate that the property was purchased by the current owner in May 2021 (Exhibit S-2). 
 
The subject property is approximately 15,317 square feet in area or .36 acres, which exceeds the 
minimum lot size requirement of 10,000 square feet for the R-10 Zoning District. Adjacent properties 
are also zoned as R-10 and are vacant or contain single-family dwellings built between 1990 to most 
recently in 2020. 
 
Prior to construction, the vacant lot had approximately 20 feet of elevation change decreasing in height 
from the front of the lot abutting Canter Lane to the rear (Exhibit A-2). Physical conditions of the 
property include a “blue-line” stream located within the 25’ rear setback and a wetlands boundary 
delineation within the building envelope (Exhibit A-4). According to the Nationals Wetlands Inventory 
maintained by the US Fish and Wildlife Service, the wetlands present on the subject property are 
classified at PFO4B, which is described as nontidal wetlands forested with needle-leaved evergreen 
and seasonally saturated. The survey revised on May 23, 2023 does not show structures located within 
the wetlands boundary delineation (Exhibit A-4).   
 
Current PDO regulations require a 30’ undisturbed buffer along streams, wetlands, and water bodies 
for all development other than development of existing single family lots, per Section 9.5.2.11. The 
subject property was platted in 1972, prior to municipal incorporation of the Village of Pinehurst in 
1980 and subsequent adoption of zoning and subdivision regulations. Therefore, the subject property is 
not required to maintain a 30’ wetlands buffer and has no additional restraints for single-family 
development.  
 
Information relevant to the variance request is provided in the following timeline: 
  

• January 24, 2022: After review by Planning and Inspections staff, a permit for a new single 
family home was issued to the applicant.  

• July 20, 2022: During a rough-in inspection, a Village Building Inspector observed retaining 
walls were constructed and would require an engineer’s letter on the footings and engineered 
design for the walls, in addition to a zoning permit.  

• July 27, 2022: Planning and Inspections staff met with the applicant to discuss the retaining 
walls, ordinance and permit requirements, and a variance request. 

• July 29, 2022: The applicant provided a foundation survey which showed the retaining wall 
encroaching the front yard setback (Exhibit A-3). 

• August 8-10, 2022: A retaining wall permit application was submitted by the applicant. A 
Village Building Inspector requested an engineer’s stamped design for the retaining walls.  
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• March 28, 2023: Village Council approved Ordinance #23-09 amending Section 9.13 of the 
PDO regulating retaining walls (Exhibit S-3). 

• April 19, 2023: The applicant provided an engineering report and stamped design plans for the 
retaining wall (Exhibit A-5).  

• May 1, 2023: Variance request was submitted by the applicant (Exhibit A-1). 
• May 10, 2023: The retaining wall passed a footing inspection by a Village Building Inspector. 

 
Because the application for the retaining wall was submitted prior to the amendment of the retaining 
wall ordinance, but before a final permit decision was made, the applicant can choose which version of 
the ordinance applies. This is a legal concept known as permit choice, which is pursuant to North 
Carolina General Statutes 160D-108. Planning and Inspection Staff has made the applicant aware that 
the amended ordinance may be more favorable as it allows a retaining wall no taller than 3.5’ in the 
front yard setback (previously limited to a 3’).   
 
Along with this report, Staff has included the following exhibits for review and consideration of the 
Board: 

• Exhibit S-1: Original Subdivision Plat 
• Exhibit S-2: Deed of Ownership 
• Exhibit S-3: Village of Pinehurst Ordinance #23-09 
• Exhibit S-4: Photo of Retaining Wall (Dated 5/25/2023) 

 
The applicant has submitted the following labeled exhibits for review and consideration by the Zoning 
Board of Adjustment: 

• Exhibit A-1: Variance Application 
• Exhibit A-2: Topographic Survey 
• Exhibit A-3: Foundation Survey  
• Exhibit A-4: Retaining Wall and Wetland Delineation Survey 
• Exhibit A-5: Engineering Report and Design Plans 
• Exhibit A-6: Rendering of Finished Retaining Wall 

 
Variance and Evidentiary Hearing Process: 
 
The Variance Process is intended to provide relief from the zoning requirements of the Pinehurst 
Development Ordinance (PDO) only in those cases where strict application of a particular zoning 
requirement will create a practical difficulty or unnecessary hardship prohibiting the use of land in a 
manner otherwise allowed under the PDO. It is not intended that variances be granted merely to remove 
inconveniences or financial burdens that the zoning requirements of the PDO may impose on property 
owners in general.  Rather, it is intended to provide relief where the zoning requirements of the PDO 
render the land difficult, unreasonable or impossible to use because of some unique attribute or aspect 
of the property itself, or some other factor unique to the property for which the variance is requested. 
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Requests for variances are quasi-judicial decisions of the Board, and therefore, require an evidentiary 
hearing. These decisions are quasi-judicial due to the fact the Board exercises judgement and 
discretion in applying the standards for review. The purpose of evidentiary hearings is to gather 
competent, relevant, factual evidence on the application and not solicit broad public opinion. The Chair 
is responsible for calling witnesses, swearing in all wishing to provide testimony, following established 
procedures, ensuring that witnesses present relevant evidence only, and limiting repetitious testimony. 
Typically, staff acts as the initial witness and, after being sworn in, will present basic information and 
background on the request as well as enter staff exhibits into the record. Staff does not make a case or 
argument for or against the application. The applicant and other witnesses will be sworn in and can 
provide factual testimony on the application to the Board. Board Members listen and ask relevant 
questions, assess the credibility of all testimony, remain impartial, and vote on the case. At the 
conclusion of the hearing, the Board shall make its decision based on the competent, material, and 
substantial evidence while adopting findings of fact with all standards of review. 
 
Standards of Review 
 
North Carolina General Statute 160D-705 and Section 5.1.5 of the PDO set forth the standards of review 
the Boards of Adjustment’s must use when considering applications for variances.  These are the only 
standards the Board shall consider when making a decision on variance requests. The Board shall not 
grant a variance unless and until it makes findings on if all of the following standards have been met: 
 
(1) Unnecessary hardship would result from the strict application of the ordinance.  It shall not be 

necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of 
the property; 

(2) The hardship results from conditions that are peculiar to the property, such as location, size, or 
topography. Hardships resulting from personal circumstances, as well as hardships resulting 
from conditions that are common to the neighborhood or the general public, may not be the basis 
for granting a variance. A variance may be granted when necessary and appropriate to make a 
reasonable accommodation under the Federal Fair Housing Act for a person with a disability; 

(3) The hardship did not result from actions taken by the applicant or the property owner. The act 
of purchasing property with knowledge that circumstances exist that may justify the granting of 
a variance shall not be regarded as a self-created hardship; 

(4) The requested variance is consistent with the spirit, purpose and intent of the ordinance, such 
that public safety is secured and substantial justice is achieved. 

 
Action by the Zoning Board of Adjustment: 
 
After conducting the public hearing, the Zoning Board of Adjustment may: 
 

(1) Have the authority to subpoena witnesses and may request additional information; 
(2) Continue the public hearing on the requested variance; 
(3) Grant the requested variance; 
(4) Deny the requested variance; 
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(5) Grant the requested variance with conditions. The Board of Adjustment may attach 
appropriate conditions, provided that the conditions are reasonably related to the request. 

 
Any approval or denial of the request shall be made by motion, accompanied by findings of fact that the 
variance meets or does not meet each of the Standards of Review, stating the reasons for such findings. 

 
The Zoning Board of Adjustment shall not grant any variance unless there is a concurring vote of at least 
4 of its 5 members. 
 
Staff does not formulate a recommendation of a variance request as decisions are to be based solely on 
the testimony and evidence submitted at the quasi-judicial hearing. This report along with its 
attachments and material submitted by the applicant shall also be included as submitted evidence and 
made part of the record. 
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NOTICE OF PUBLIC HEARING 
VILLAGE OF PINEHURST 

 
Dear Property Owner: 
 
 
The Village of Pinehurst Board of Adjustment (BOA) will hold a Public Hearing on Thursday, June 01, 2023 
at 4:00 PM in Village Assembly Hall 395 Magnolia Road, Pinehurst, NC. The meeting will be streamed in 
real-time on the Village’s website, at https://www.vopnc.org/our-government/live-stream, for public 
viewing/listening and video-recorded for future reference. 

 
The purpose of the public hearing is to receive testimony for a variance request from Section 9.13 
Fences, Walls and Columns as it relates to a retaining wall at the property addressed as 185 Canter 
Lane further identified as parcel ID# 00018577. 
 
As the owner of said property, an adjacent property owner, or as the applicant; you are receiving formal 
notification of this Public Hearing. Information on this request is available for public review at the 
Planning and Inspections Department, Village Hall, 395 Magnolia Road, Pinehurst, North Carolina, 
Monday through Friday from 8:30 AM to 5:00 PM with the exception of holidays. Information on this 
request will also be made available the week of the meeting on the Village of Pinehurst’s Novus 
Agenda website at https://pinehurst.novusagenda.com/agendapublic/. 
 
The applicant, the local government, and any person who would have standing to appeal the decision 
under PDO Section 4.1.3 shall have the right to participate as a party at the evidentiary hearing. Other 
witnesses may present competent, material, and substantial evidence that is not repetitive as allowed by 
the board. All persons wishing to participate will be required to provide sworn testimony during the 
public hearing limited to presenting factual evidence on the request and testimony be made a matter of 
record. 
 
For more information, please call (910) 295- 2581. 
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Neal Smith Engineering, Inc. – Southern Pines, North Carolina 

 
April 13, 2023 
 
Derek Simmons 
185 Canter Lane 
Pinehurst, NC 28374 
 
Telephone: 910-690-4568 
Email:  discoverhomesllc@gmail.com 
 
Subject: Structural Inspection 

185 Canter Lane 
Pinehurst, North Carolina 
NSE Project #2300512 

 
Dear Mr. Simmons: 
 
On February 25, 2023, Neal Smith Engineering, Inc. (NSE) performed a structural 
inspection at the above subject location.  The purpose of the inspection was to evaluate a 
block wall that is slightly leaning.  
  
This report summarizes the findings and recommendations based upon the site visit and 
subsequent engineering evaluation. 
 
Scope of Investigation 
  
The scope of the investigation included the following: 
 
• Observation of the property by a Professional Engineer 
• Visual structural investigation with minimal destructive testing 
• Determine the cause of any damage and make repair recommendations 
• Preparation of report and findings 
 
Description 
 
The contractor installed a retaining wall that was over height by code and needed to be 
engineered. The footing was exposed to determine if it was wide enough to support the 
cantilevered wall. 
 
 
 

Neal Smith Engineering, Inc. 
139 Pinehurst Avenue - Suite C 

Southern Pines, NC  28387 
Phone:  (910) 695-8825 

Fax:  (910) 695-8832 
www.nsengineering.com 

License No. C-1425 
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Derek Simmons.   Page 2            
Pinehurst, North Carolina                                                                                                                                         
NSE Project #2300512 
 

Neal Smith Engineering, Inc. – Southern Pines, North Carolina 

Observations and Findings 
 

 
Photo #1 – The footing under the front wall was 3 feet wide. The wall had approximately 
7’-4” of unbalanced fill. The rear wall had about 5 feet of unbalanced fill. 
 

 
Photo #2 – The building inspector was concerned that the porch posts were embedded 
into fill material. 

Rear Wall 

Front Wall  

Porch 
Posts  
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